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“The framers thus undoubtedly understood that “crimes”
perform two basic functions. First, a crime creates liability for
punishment when no liability existed before the law was
enacted (as when a law makes unlawful that which was
lawful before). This is the basic concept of a crime. Second,
an existing crime can be divided into a greater and lesser
offense, for the purpose of limiting the punishment prescribed
for the existing offense to the new ‘greater’ offense”.
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“The high standard of proof is required because of the
immense importance of the individual interest in avoiding
both the loss of liberty and the stigma that results from a
criminal conviction. It follows, I submit, that if a State
provides that a specific component of a prohibited
transaction shall give rise both to a special stigma and to a
special punishment, that component must be treated as a
'fact necessary to constitute the crime' within the meaning of
our holding in /n re Winship”.10!
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“In other words, whenever offense facts have fixed and
predictable sentencing consequences, then the jury, as the
preferred fact-finder, must pass on them. Judges remain
authorized, however, to consider a range of facts as part of
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“Aggravating elements address a foundational distinction of the :544 ’'mya ,pw !4
substantive criminal law between guilt and dangerousness. Guilt bears upon a
determination in the past. Dangerousness addresses the future. Guilt is determination
of a prior wrongdoing, an action that has been accomplished (ex post facto).
Dangerousness is a speculative future determination, which bears upon ‘something
that might reoccur’ (ex ante). Guilt targets the internal premises of the criminal action,
namely the interplay between the offender and the community, and, therefore, it is for
the community to determine the offender’s guilt. On the contrary, dangerousness is an
outsider institution; it does not exist between the community and the offender, but
between the offender and the judicial system, which is responsible for the system of
the criminal justice. Therefore, it is for the trial judge to adjudicate the dangerousness
question. Finally, while guilt is a notion of fair condemnation, dangerousness is a
concept of fair warrant and ‘notice’. In a common law criminal law system that
7’Y3 .purports to avoid biased conviction, this distinction is of the utmost importance”
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conduct in structured-sentencing reforms has transformed modern sentencing decision
making into a more trial-like enterprise. Under the rehabilitative ideal, judges were to
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exercise judgment and discretion while exploring various offender characteristics in
order to tailor punishments to individual offenders. Under modern structured-
sentencing provisions, judges are typically required to follow legislatively prescribed
directives while adjudicating particular offense conduct in order to apply

”

.predetermined punishment levels for certain criminal conduct

“In short form, my claim is that the jury trial right entitles a defendant to .287 'ny2 ,ow 129
demand that a jury determine whether the defendant committed whatever alleged
offense conduct the state believes merits a criminal sanction and seeks to punish.
However, once this offense conduct has been properly established—either through a
jury trial or a defendant’s admission—a judge should be able to consider whether and
to what extent offender characteristics may justify more or less punishment in
response to that conduct. When the law ties punishment consequences to aspects of a
person’s past and character—such as a defendant’s criminal history, his employment
record or his age—the state is not defining what conduct it believes merits criminal
sanction, but rather is instructing judges how to view and assess an offender’s
personal history at sentencing. A state should be able to structure through statutes or
guidelines precisely how a judge considers offender characteristics without
.implicating the jury trial right”
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