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“In determining, for the purposes of subsection (1), whether
or not a person has authorised the doing in Australia of any
act comprised in a copyright subsisting by virtue of this Part
without the license of the owner of the copyright, the
matters that must be taken into account include the
following:

(a) the extent (if any) of the person’s power to prevent the
doing of the act concerned;

(b) the nature of any relationship existing between the
person and the person who did the act concerned;

(c) whether the person took any other reasonable steps to
prevent or avoid the doing of the act, including whether
the person complied with any relevant industry codes
of practice.” 9!

VDWNI NNRIIN NIPINR NHVAY ANNNA PO PID 197 1IN IR DIPW
KPR alvah]

Copyright Amendment (Digital Agenda) Act, (Austl.) :P172 2000 NIw2 Wy 75 Py 20
.(2000)
.Copyright Act, § 101(1)(A) (Austl.) °!
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MELVILLE B. NIMMER & DAVID NIMMER, NIMMER ON :719°pY 711571 SW 77pn2 12110
.COPYRIGHT, § 12.04[A][1] (2011)

Michael T. Crowley, Note, Raise The Yellow Submarine! Subafilms and X7 97
Extraterritorial Application of the Copyright Act, 48 FED. COMM. L.J. 133, 153
(1995); Phanesh Koneru, The Right “To Authorize” In U.S. Copyright Law: Questions
.Of Contributory Infringement and Extraterritoriality, 37 IDEA 87 (1996)

P72 A3NIX N1DT7 °2 N7 DNIPON 720772 17 777007 5y DM PATRY ™1 NIMMER 98
JRT .D2IXY MDY PIN2 NnMINg 77977 NII0VPIT DX ]JV‘? 73 1976 NIWnN *IPPINNRI
JPATRY 43-21 'My1,30 w”n V5 ,PATRY ;12.04[A][1] 'BY3 ,96 w”71 V5 ,NIMMER
“Use of the phrase ‘to authorize’ is :1976 NIW3 MI3TA PIRD ©IANPH 120 X0
intended to avoid any questions as to the liability of contributory infringers. For
example, a person who lawfully acquires an authorized copy of a motion picture
would be an infringer if he or she engages in the business of renting it to others for
H.R. Rep. No. 1476, 94th Cong., :7IX7 .purposes of unauthorized public performance”
.2d Sess. 61 (1976)

Lewis Galoob Toys, Inc. v. Nintendo of Am., Inc., 964 :AMIN7 PI7 pOd DX Swnb k1 »
F.2d 965, 970 (1992): “[A] party cannot authorize another party to infringe a
Subafilms :D3 IX7 .copyright unless the authorized conduct would itself be unlawful”
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Ltd. v. MGM - Pathe Communications Co., 24 F.3d 1088, 1093 (9th Cir. 1994): “The
exclusive rights accorded to a copyright owner under section 106 are ‘to do and to
authorize’ any of the activities specified in the five numbered clauses. Use of the
phrase to authorize’ is intended to avoid any questions as to the liability of
Subafilms Ltd. v. MGM — Pathe :Im73 777 pOD Y 7YY .contributory infringers”
1’71 NP3PINRA 7pY0D 3 130,19 °D DY AR .Communications Co., 31 F.3d 812 (1994)
ITSI T.V. Prods. v. X7 .77W> NPINR 797010 MW 1DIX2 WD NI3TA 02w 0PN
California Auth. of Racing Fairs, 785 F. Supp. 854, 860 (E.D. Cal. 1992); Curb v.
.MCA Records, Inc., 898 F. Supp. 586, 594, (M.D. Tenn. 1995)
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Digital Millenium =7 P pI°RY 1998 Niwa 197 ,03Pa Ny *Hya
091y 077817 NP15T 03T DX DORNNT 01277018983 Copyright Act (DMCA)
03 59157 2M7 19INI TTANM) VIR MPW POO ¥ YR 735 PN 1105w
D°YI2P7 D°IPIVIPR 0D HY AmIT H(TIRD DR PO ,02INpNn DPN1PY pDo

J0370°K2 NPWOINT MY YR ]’3‘? D337 177127 °1°7 1°2W NNNT XWI12 751y 72°Nd Nnp 108
Yochai Benkler, Free as the Air to Common Use: First Amendment :DWn X1
Constraints on Enclosure of the Public Domain, 74 N.Y.U. L. REV. 354 (1999); Julie
E. Cohen, Some Reflections on Copyright Management Systems and Laws Designed to
Protect Them, 12 BERKELEY TECH. L.J. 161 (1998); Niva Elkin-Koren, Cyberlaw and
Social Change: A Democratic Approach to Copyright Law in Cyberspace, 14
CARDOZO ARTS & ENT. L.J. 215 (1996); Jessica Litman, Revising Copyright Law for
the Information Age, 75 OR. L. REV. 19 (1996); Pamela Samuelson, Intellectual
Property and Contract Law for the Information Age, 87 CAL. L. REV. 1 (1999); James
Boyle, A4 Politics of Intellectual Property: Environmentalism for the Net?, 47 DUKE
.L.J. 87 (1997)
DITPA NWIA ONNN SW 0PN PR 191X 177 OECD-1 AR 112y 1w Jaond 109
OECD, 2 THE ROLE OF INTERNET INTERMEDIARIES IN :IX9 ,D°n720 D2Y
.ADVANCING PUBLIC POLICY OBJECTIVES (2011)
.DMCA, Pub. L. No. 105-304 (1998); 17 U.S.C.S § 512 (1998) 110
17 U.S.C.S § 512 (k) (1998) '02 D*31pn DMWY pOOI LITVIKR *NIPW poo Twan pnn !
)
“k) Definitions.—
(1) Service provider.—
(A) As used in subsection (a), the term ‘service provider’ means an
entity offering the transmission, routing, or providing of
connections for digital online communications, between or

among points specified by a user, of material of the user’s
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choosing, without modification to the content of the material as
sent or received.
(B) As used in this section, other than subsection (a), the term
‘service provider’ means a provider of online services or network
access, or the operator of facilities therefor, and includes an
entity described in subparagraph (A)”.
MDY PINT W NWRIT PIDA ORI 0IYD DMWPR DPRWI 11an2 poy DMCA-R 112
D°117°37 D°XWw112 poY ,The Online Copyright Infringement Liability Limitation Act
RURMaTaNRablivg NP°Pn 77072 awynd 1217 JND
DXNA2 PNV PIDNAN 7377 ,9D7 I POR 15Y0 APR WHAnwn TWX MR Inx Swnb 113
7Y*7 N1Pwn pHOY PR DRI D°RING D»pnn2,17 U.S.C.S § 512 (c)(1)(A) (1998)'05
PDOI 1P 151N NI DR PORD N1Pana YYD X1 ,A9I7 DY 19 Y113 0K ,17D00 By
L1701 AYTIAA PO MW7 IR XN
17U.S.C.S § 512 (c)(1)(A) (1998); 17 U.S.C.S § 512 (d)(1) (1998) 114
“(A) (1) does not have actual knowledge that the material or an
activity using the material on the system or network is infringing;
(ii) in the absence of such actual knowledge, is not aware of
facts or circumstances from which infringing activity is
apparent; or
(iii) upon obtaining such knowledge or awareness, acts
expeditiously to remove, or disable access to, the material;”
17 U.S.C.S § 512 (c)(1)(B) (1998): “(B) does not receive a financial benefit directly 113
attributable to the infringing activity, in a case in which the service provider has the
.right and ability to control such activity”
Directive 2001/29/EC on the Harmonization of Certain Aspects of Copyright and 116
www.ipo.gov.uk/200121ec.pdf :INX2 PNT .Related Rights in the Information Society
.(2.10.201272 73190X5 P723)
Directive 2000/31/EC on certain legal aspects of information society services, in 117
http://eur- :INX2 PN .particular electronic commerce, in the internal Market
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2000:178:0001:0001:EN:PDF
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.(2.10.201272 7319I0X5 P723)

Electronic :2002 NIWn NP2 A3¥MIK *I1MVPHR N0 P21y 120p»Ta dwnd moaxy 118
X2 MPnT AYR npn .Commerce (EC  Directive) Regulations 2002
.(2.10.201272 73RS PT23)  www.wipo.int/clea/docs_new/pdf/en/gb/gb202en.pdf
niwn NIphl asnmIx y7Tnn n7anh oMY NIdT 01T NRRND 1°I1¥2 70PN
INR2 MIPNT AYR MIpn .Copyright and Related Rights Regulations 2003:2003
-3 1INRY p723) www.legislation.gov.uk/uksi/2003/2498/pdfs/uksi_20032498 en.pdf
Copyright, $93IX77 D137 D137 PIND DWW D?D°Y0 19017 79K NIPN N13pya .(2.10.2012
.Design and Patent Act, 1988 (Eng.)

“A person :*3 ¥31p ,Copyright Act. (1968) ,"S70DIRA D3P M3 PN 112E 'o 119

(including a carrier or carriage service provider) who provides facilities for making, or

facilitating the making of, a communication is not taken to have authorised any

infringement of copyright in an audio-visual item merely because another person uses

the facilities so provided to do something the right to do which is included in the

npPPRY ANIT2 MW PO YW MPOnd DPRING DX ¥1p PINY 116AA PID .copyright”

P‘?HD 2000 NIw2 ppni 15X 0°D°Y0 .70 AYTIND AweI7 D21, NPDITRM N*IRPINNG

Copyright 250377 0YY D°9I0DIRA DI NPT 2T DR RN WK 5910 PP nn

.Amendment (Digital Agenda) Act, (2000) (Austl.)

Religious Technology Center v. Netcom On-Line Communication Services, Inc. 907

.F. Supp. 1361 (N.D. Cal. 1995)

1373 'nya,ow 121

1374 ’nya, 0w 122

120
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2011)

.Perfect 10, Inc. v. Rapidshare A.G., No. 09-CV-2596 (S.D.Cal. 2011) 134

Y% ,A&M Records, Inc. DWID ;120 W"n DYY ,Religious Technology Center nwin 135
47 W1 DY% ,Metro-Goldwyn-Mayer Studios Inc. DWID ;123 w7

NWID1 2011 IXIIIDA NP3 NYIVA PIN POD .87 WA YD ,Roadshow Films nwip 136
.89 w1 9°¥% ,Roadshow Films

29



2"ywn 21 L’)"?P'IDH "71DR DWD N°7IX

PR VI DX YIn XYY MI9a0 DY YT MWD pOOW OXW Yap INwRID
TR K702, DOVSHRT NPDORL 21T PR PW LIRWIT INIW N MRS
VITOPRI WINW TWYI 1AW DIRT DY AwHw SO pood PRI L7IDAN YINS
PDDA NIXIY PR *D 0’0 VOWNI N2 137.0NR N3N 93 IR 1T NIIYN MYINN3
2’0 wNR"w *IDn PI MIDIT I DX UAWINTW nd VITOPRI MW
7291 901 IPR IR DRI NI Y30 YOI DINR PINT 13871 Tmwyad
139,070 77 HY MPWYIT NIOT2 Y230 Y1InY 51377 DY N0
5w NP DX ,DUNW 0PI’ IR ,NIYT 2172 WK DIYIYH vDwna n°a
DR AWIIW °n NN 1K VINVIPR PNIPW OO D Yap KT .ANWRIT IRV
PR DR AW OM°2 17, ,°WRY , EMMETT 2197 0D 140,797 7199777 Y1303

VDW ,TIRD PR PT PODL 1MW NPA .87 WA Y ,Roadshow Films nwin 137
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“[I]n the law of authorisation, there is a distinction to be drawn between the :VDWNN
provision of the ‘means’ of infringement compared to the provision of a precondition
to infringement occurring. [...] I find that the mere provision of access to the internet
is not the ‘means’ of infringement. There does not appear to be any way to infringe
the applicants’ copyright from the mere use of the internet. Rather, the ‘means’ by
which the applicants’ copyright is infringed is an iiNet user’s use of the constituent
parts of the Bit Torrent system. iiNet has no control over the BitTorrent system and is
.not responsible for the operation of the Bit Torrent system”

“The result of this proceeding will disappoint the :0dWNA N3 w1 .01>°0% 19 'o ,ow 138
applicants. The evidence establishes that copyright infringement of the applicants’
films is occurring on a large scale, and I infer that such infringements are occurring
worldwide. However, such fact does not necessitate or compel, and can never
necessitate or compel, a finding of authorisation, merely because it is felt that
‘something must be done’ to stop the infringements. An ISP such as iiNet provides a
legitimate communication facility which is neither intended nor designed to infringe
copyright. It is only by means of the application of the BitTorrent system that
copyright infringements are enabled, although it must be recognised that the
BitTorrent system can be used for legitimate purposes as well. iiNet is not responsible
if an iiNet user chooses to make use of that system to bring about copyright
.infringement”
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Twentieth Century Fox Film, Corp. v. British Telecommunication, [2011] EWHC 153
.1981 (ch)
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Copyright, Design and Patent Act, c.6 § 97A(1) (1988) (Eng.): “The High Court (in 154
Scotland, the Court of Session) shall have power to grant an injunction against a
service provider, where that service provider has actual knowledge of another person
.using their service to infringe copyright”

Copyright, Design and Patent Act, c.6 § 97A(2) (Eng.): “In determining whether a 13°
service provider has actual knowledge for the purpose of this section, a Court shall
take into account all matters which appear to it in the particular circumstances to be
relevant and, amongst other things, shall have regard to — (a) whether a service
provider has received a notice through a means of contact made available in
accordance with regulation 6(1)(c) of the Electronic Commerce (EC Directive)
.Regulations 2002 (SI 2002/2013)”

.77 pODY 148-126 'OD,153 W7 DY, Twentieth Century Fox Film Corp. nwin 136

“Accordingly, T consider that what must be shown is that the :777 poD> 148 'ob ,ow 157
service provider has actual knowledge of one or more persons using its service to
infringe copyright. The more information the service provider has about the infringing
activity, the more likely it is that the service provider will have actual knowledge.
Thus it may well be relevant to consider whether or to what extent the service
provider has knowledge of particular copyright works (or at least classes of copyright
works) being involved, of particular restricted acts (or at least types of restricted act)
being committed and of particular persons (or at least groups of persons) committing
those acts; but it is not essential to prove actual knowledge of a specific infringement
.of a specific copyright work by a specific individual”

33



A"ywn 11 L’)"?P‘IDH "71DR DWD N°7IX
158,993 971 09173 D°DP N2 YI1IDIP *VIDH Y132 19DN

(ECJ) omyy '9171°R7 1’77 N°2 DP°0D]1 MW PO N1INR - .3

VITOPR MW PHO NN NORW DPNIYIYD *DIPR P77 N2 17 2011 71202133
POY 717 77PN INNRYOND IOK D32 W M03H 07NHII00 DYSHR D yDnb
NP PDHO TA3 773922 DXV NIDT SW MmIwn 0I5 TIRNT WOAAWw 13°an3
SW MOR D33P MINPW IR WK DNRPP DRIV DYIHR DYDY 0D AwrI1a
N5 ANIDIT MYIYT AV ANT DX 2P 3537 VDWNT M2 INVINRAY NI’
MIBUVPPIT MIWIT2 NIMY T APOD DX IORWI DOMYIVD UDIPRI PN
PRY Y23 ,1YIYa HIpnI nTpn Ap0DI KXW NP0V MW NPDITR
D'82p I 0P WK DIV DYIHR DYDaS NIPWwh poo NR 20nS
W 720 NV D P PWRIT PRI DR DI Iwn Innond 1902
WD P35 0¥I8TT N1I5T DY 1375 0PINIYT 1137 P2 NTR TIN5 PR Nopwn
Ny v P70 IWD PINYIN ;WOIN DIN2 DPPOY DX 53 n1wn opoo bw
515y MWVIN PW ,NWI VTR SW MWDINT An°I32 ¥1AD5 795V 17 D100
72VPIYT2 0P AT R DY 0D IRON AN DX PINW AR Non2 mbynb
mys Don® MPwn poob 7Y Iwpa2 VOWNT N°2 DX MIDY NPDIPKRI
I 002 19.07°555 10°31 *311333n Y55 MW °POo DX 271D N1 XY L7791
SW YN WA 73w D50 AWIDA T A357 WK WA DMNYIYD DIPRA
nn7an Dwa Sw o°HY3an 133 0IRY N7IDT W qnIwn M1 3520 IR

“In my judgment it follows that BT has actual knowledge of :1>77 pod 157 'op ,ow 158
other persons using its service to infringe copyright: it knows that the users and
operators of Newbin2 infringe copyright on a large scale, and in particular infringe the
copyrights of the Studios in large numbers of their films and television programmes, it
knows that the users of Newzbin2 include BT subscribers, and it knows that those
users use its service to receive infringing copies of copyright works made available to
them by Newzbin2. For the reasons given above, that knowledge satisfies the
7P93IR2 DPMYIYS VDWNA N33 1T VAN D PIY jrequirements of section 97A(1)”
,05W ,2009 Nawn bR P'IX‘? YDYPRA 1PI0 D2 572177 WK DTN P DR A>wnn
7Y°In D120 791N YTRN 09202 023 D10T 2235 NPD1PRA 72°0P7°77 DR {/al-PRVA
;7352 °2°0D MPEI K7 1NPPYD OX X ,VITOPRI "MW POO DY D7I¥Y NIMF NI9A Sw
557/07 LSG- X1 .NDWI2 D°IINAT NIIDAT NYDIN2 PaRn 5w nrrIn "71|7’W73
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RESTATEMENT (SECOND) OF TORTS § 8A (1965): “The word ‘intent’ is used :1X7 237
throughout the Restatement of this Subject to denote that the actor desires to cause the
consequence of his act, or that he believes that the consequences are substantially
.certain to result from it”

RESTATEMENT (THIRD) OF TORTS: LIAB. FOR PHYSICAl HARM § 1, 5, 33 :x7 238
(Proposed Final Draft No. 1 2005): “§ 1 Intent: A person acts with the intent to
produce a consequence if: (a) the person acts with the purpose of producing that
consequence; or (b) the person acts knowing that the consequence is substantially
aY302 127 ,D7IP INKRA PRTIN 172 731158 DW°IT2 N0 ]1’1‘7 .certain to result”
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Keith N. Hylton, Intent In Tort Law, 44 VAL. 1R )W*SWn Restatement™7 YW 770K
U.L. REV. 1217 (2010); Kenneth W. Simons, 4 Restatement (Third) of Intentional
Torts?, 48 ARIZ. L. REV. 1061 (2006); Anthony J. Sebok, Purpose, Belief, and
Recklessness: Pruning the Restatement (Third)’s Definition of Intent, 54 VAND. L.
REV. 1165 (2001); James A. Henderson, Jr. & Aaron D. Twerski, Intent and
Recklessness in Tort: The Practical Craft of Restating the Law, 54 VAND. L. REV.
L1133, 1137 (2001)

Restatement =77 .RESTATEMENT (THIRD) OF TORTS: LIAB. FOR PHYSICAL HARM § 1 239
Sw 55%0 M1 Pad ,mnw 73N NIAIT PR W 730D 0037 DpITH 7Ion wbwn
NPINRA MITOD WKL *DI0I’D MIN’1 IR PRI 190 AYynInn Yy Tnvn vownn
WILLIAM M. LANDES & RICHARD A. POSNER, THE ECONOMIC :IXM ,]’P’TJZ
STRUCTURE OF TORT LAW 149-153 (1987); John Finnis, Intention in Tort Law, in
.PHILOSOPHICAL FOUNDATIONS OF TORT LAW 229 (David G. Owen ed., 1995)
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“The intent standards for cases of economic:1218 'ny2 ,238 w”n 9¥% ,Hylton
predation (inducement of breach of contract, unfair competition) reflect the same
.effort to discourage socially harmful acts without deterring desirable activity”

RESTATEMENT (THIRD) OF TORTS: LIAB. FOR PHYSICAL HARM § 1 (a): X7 243
“Nevertheless, there are complications in considering the liability implications of
harms that are intentional only in the sense that the actor who engages in conduct
knows that harm is substantially certain to result. Not only does the actor not desire to
produce the harmful result, but the actor may be engaging in a generally proper
activity for generally proper reasons, even though the activity produces harm as an
unavoidable but unwanted byproduct. This can provide an element of justification or
.reasonableness that is lacking for purposeful harms”
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.17 U.S.C.S § 512 (c)(1)(B) 230

.29-28 'Y2,128 W"N Y9 Viacom, Inc. nwIp R7 231

Anthony R. Reese, The Relationship Between the ISP Safe Harbors and Liability K1 252
Jor Inducement, 9 STAN. TECH. L. REV. 1 (2011)

Columbia Pictures Industries, Inc. v. Fung, No. CV 06-5578 SVW(JCx), 2009 U.S. 2%
Dist. LEXIS 122661 (C.D. Cal. Dec. 21, 2009) www.wired.com/images_blogs/
.(22.11.201272 731K P723) threatlevel/2009/12/fungruling.pdf

“[TInducement liability and the Digital Millennium Copyright Act safe :43 'nya ,ow 254
harbors are inherently contradictory. Inducement liability is based on active bad faith
conduct aimed at promoting infringement; the statutory safe harbors are based on
.passive good faith conduct aimed at operating a legitimate internet business”
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MN1oIBN MM BY 0O1ANT ,Grokster NWIADI AW POV DTN AT AT 7PN poYn
,Columbia Pictures Industries TWID :IX1,973 DIDNI DWNANWNHT IDONW Y35 T3 TWR
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.Perfect 10, Inc. v. Amazon, Inc., 508 F.3d 1146 (9th Cir. 2007) 256

“[Ulnder Grokster, an actor may be contributorily liable for :1171 'mya ,pw 257
intentionally encouraging direct infringement if the actor knowingly takes steps that
.are substantially certain to result in such direct infringement”

.13'0D,252 W1 DY ,Reese 11X 238
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“[Plarticipation  sufficient to establish a claim of
contributory copyright infringement may not consist of
merely providing the ‘means to accomplish an infringing
activity. In order for liability to be imposed, the alleged
contributory infringer must make more than a mere
quantitative contribution to the primary infringement [...]
participation in the infringement must be substantial. The

authorization or assistance must bear a direct relationship

,OITOPRT NIPY NIYINRI MUY *3MOR W 77017 N1V YW1 ,0IN0PRT MY

927 VDWW YW 1T PODY 32-31'0D ,53 W' YYY ,93IRT 9371790 NAY NwID XD

PRI KIT DDIN,79DN7 MY Y00 Y Ay nrn 535 nead 191> vIVIRI N1PY PO

IR DY NWIT NN DY NRIIn DPINR NYWVN 2w PRI 7IpPNn 107,19 YV .2 037 IR

nPINR nbunb PPDOM ©’D3 T DX POO ,MARD L0 1MW whawb v Hwa ph

.wDwn
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