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“To achieve retributive justice, the punishment must be inflicted because the
offender did the offence. To the extent that someone is punished for reasons
other than that he deserves to be punished, retributive justice is not
achieved”.
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“Example 1: A person is charged with pickpocketing and
rape, two unrelated offenses allegedly committed by him at
different times and places. The evidence suggests that the
probability that he committed each one of these offenses
is .9. Assume that the required probability necessary to
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satisfy the beyond-a-reasonable-doubt standard is .95.
Should the court convict the defendant on either of the
offenses?”.

7 TPY L, AMI PIPPY 95 723 DX 5 073N 07300 ,NRT AnATS o nna
DWRIT DR MO w2 77X IR ,AN8Y °3102 772y Y5 vibwh v vodw ,DPP
.(0.95>0.9 1PW) NI VITIVOY HYN WA KD 17 19W LI D3 NIIVD W
’D3) MDY N1I2YAN NRX ¥¥°3 DWRITW NII2AN0TT 779 03012 DX ,DRT NnyS
Syn XW ,0.9975 DTN DWRIT YW ANWKRD N11AN0RW 7 L,(APP- wpanw
— DX P17 7213 123 7% Ww0n 00 L)%Y MIRI) A0 UITI002 YIapa 10
TNWRA 12 °N192N07 MYN 010 0PIn — 173 "DR”2 IRTIW DD TN
W% KIDX 3°¥n APP-71,77 79pn2 (031X 7Ipna AWK N0 7Ipna
MWIAY 75p0 P32 WIYH DR POV Huadt nvosoo 'nba 773v3 DWRIT DX
Bk lebihy

,D°R730 DANNIW NINRATI 0 103 ,770RT AT 03105 IWORW 003
— (product rule) 799317 55531 NPVANN~NIIROPOD NIPINANDI NWANYH
21wN X7 73 370) 015N N2 MYNIND Sw I DMWRInT N112non Pobw
VY WY D°I30n0 .DA5W N11AN0a0 NYDOM NIT (NI DY N2
'R DW MIYIIRNT NIWIW DY AMWRING N17a000 DR awn 15 75507 HH32
75 ,N1AN0R Anbwan 9932 75 MR DPIWORIN IR D01 772y yIea
NTI3Y7 13 NOR NINDY Y821 DWKRIT 12W YIIRNT — DOWNT YIIRNT DX 2wn5
.DWNIT 13

APP -7 DR D’RNAY 103 03 185 DDpH 072007 ,NNT 772V Mnd 13
92y AN 97 DY DPuswNRa AnAN YW vonnnt H7Imn Nk nHwn nwab
Laurence H. Tribe ,0»0X5P1 0723017 NIny5 DR D°397M 1I9271,7°20 pPHOY
R 5w N1y oy w5 1°3 APP-17 DIMIRT X 4L. Jonathan Cohen™1
272177 7719 *vnRnna SN

W 21PN 023 ,DRT PAAD 10 DOw KA 995 N¥AnIn 72wnn nyTh
APP-11 72 D72nn7 SW 7IN300 DR MWDK A0 UITI00 Iy MmN
NTI2NDA IR N2V 7152 DWNRIN DWRI TWROW X7 AWK 0300 :DPP-Y
NAR 953 ANWRD NAN0IY AN IR 79173 X7 DR 793Y2 DIndh nwKn
nbwnn 5931 aboona BHy 2w Sw ARXING T L7793 N12VIN DX
927 AN VITIVO YW MUANNTINNAN0AN IMYNYNY X7 723w 0300
IN2TW N7 NI ,5WN5) 7IpnD 7Ipnn INWwnH 2N 7YI3p K7 7720 PO

.267 'ny2 0w 4

104



N2V NNANOAT NIRY YW 1IMP°3R 1011 YV :NMD PRI 7210 1"ywn 71 vYRID1

.(0.95 ,07ann7

VITIVO ,NNT NPV DX .PMIOT R ATIWD ImInnw 2% Dwb 2wn
“N°NII2N0 IMYRWNHY 775 JDIN N0MIN 7 71720 POOY 12yn” Hw AN
nn»n DPP-5 APP-71 2 7302070 IR ,79pnY 77pnn 7Inwn an»n Snunnn
0’3779 MWDK *IVWD 1DIN2 .0TPPY NN’ *nHa% 727 Hw 191021 ,7MNYY NooI
MDY ¥¥3% NNAN0AT ,NRT 77R3172 .0°73007 1XYW NAX 72317 0°02 HY NXT
X ,0.95 1P, WITIT O NR NI R*77 757591,0.99 R*71 N1M2VAN NNX
IR NRIyh 0N .0.9577m 71313 RO 72y 772y 532 AnwRb nanonnw
,7IPNA N12°03 °D DY 7INWN IN1H AN177 VITIV0 DW NPN1IAN0IN IMYNYn
N7 AN»A NPNII2N0T7 INIYHRWN 71912 DIPRTT NI0I7 NNINAW DIN3
IMYNWN ,NII2YIN AR MINDY AYXI2 DX AYRW 73173 IWRD YR ,0.9575 Hyn
D°X*2n 17 XY DPP-1 APP-71 °IX ,0.995°5 Hyn M2 707 n°n11anonn
6,97 93 MINW NIRIIND

DNIR TN ,709970 79 S IR HPODTIONNNT STInn YW 0MIpy 07pan
n377 DR P72 0117 — Cohen™ Tribe — DNW3A D351 D*12NNAW 0PN
X°71 0 77 SW Nunnng NPNNAN0NT NIYHRWHIw 0300 13207 ,1w0
553 03 ,¥°31n Cohen~W M1 DTN ,Jwnna AXIIW °D5 12 DY I Ivap
JPN PR INWRIT ANIA0 T10°2W 79DON7

17301 13 AWA W ,ANA0 DTN YW N1 wona YOw "Tribe ,Ywnb 73
MO0 P2 PR XITOAYWINI MIYLS NManon bw Ay anid wRIn
N3 171991 72373 7153p 1°2% Ywon 050 NYWIT Sw nn1on An1d 75 nnasn
MM IRIINT NI YIS NP3 D 1MW MRS AHRD NIYY Sw yIng
A7 VITIVD SW NPNANDIT MYNWYNI A% DX IR LNURNN N112007
7INWN "NY21 AY12p N1AD 7912 IR, NMYY Y1InY DUXNRNT 3N DY 00127
NOI YRR 9O AWyl RS I N2YH nw Sw nnaa A37IR .1Ipnd apnn
W’ OIIR PAI TIPA DIWOR2 DX ,MINR D°9°N2 .OWRIT SW IN1E0 DX Pnad

(Cohen NYw3a ,5wWnH ,1M3) NPAY MI>W 111 "IPNNAN0AT IMYRWN” DN WHANwn IR S
1215 W 75X3 00150 DMID°3Y 03 HaK .0»vHNNn DPN1AN0T DPRNNI 101N 1K VITIVOIW
(77pn5 mpnn 1w Nab 1919°w) NPYRnn NPMAAN0T MYNYn

,N1PUNRNN NPIIANDR ©°02 Y AIWD MIPITIY 1 IPR ORIRIIDT I 12w DPRa, R amY 6
,0712017 7T 5y 13Md PP MunRnn NIAN0T YW 0PNNa YRR *nb2 11 12 5100
Sw 2315 THN X220 PP PURIL TP ,PW AN T Py Irad w03 HRe8IeT b
mnIPNAY X0 MW 593 1737 PR PINRIW 7 ,(MK D721 PR DR D) 715 m2pna
00PLIT TWNI2 IR 720 PDHOY 12Yn 1317 1Y

Laurence H. Tribe, Trial by Mathematics: Precision and Ritual in the Legal Process, 7
.84 HARV.L.REV. 1329 (1971)

105



"Ywn 71 vHPIA awm NI

NY2 M3 XITL,(OWRIT SW 02HR NIyw ,Swnd) 03 XOW [013 972 PUOX
10”377 192V DY T D3I NIV DX 723 DX D3 7310

Sw 7N oy APP-7 nX aw»h 303 03 01ann Hw oniyv D3 L,qona
DR P03 718°p2 2875 2RI ,DRT 1275 275 .uynn pwha nonvoya n°R13 Cohen
X7 Cohen NN Sw 01597 D°3°DXN7 X .Cohen HW MNPy
W MIIYNonT NN MTR S WD 50N T0RNn NINon NIYInn
NITAINDT AY¥2Y CWYND WIPan 7Y33 K1 HRNPIID Mnvon an»i XS Cohen
AVIWR P PMTR PA CPORIVIK P2 OHRNTID P2 ,NIMO0 O3V Inrn Y
X177 °9°507 NI VITIVOW 1Y HY YW NX Cohen DO’2 *>*HD71 WP
nM2anoan $720%) MPOPITIR N1IAN0N SW D NINA ,ARDH NIRTN2 117
nPOIHN NPIWOR YW PIINORI AMWR T AY J0w L(NPIROPODTNUANN
n%apnna 77 NIWDRD N’DI0N 73PN SW NN ,RIHPN SW IN72075
DY 1Y°23¥n AR 9720 PDHOY 12yn” AN T VW 0D DY IPIyS Ny by
bW 7772 17 JOW2 DY NIN2I XROX LNPRI Ow nnsy S a7 pn
SW PPy RIDR K7 NPRI DW IN3IYT .797D7 230N INTAYH 0T DY PIPHR
n5797 SW 7772 MPOo NINg DY 0o1an oY PO .Don 72°wn PHR ovp
8.MIYwn

795 P13 LAAPP-71 DY 2% nin’d 73°K Cohen Nw3 *5 121m MNRD 113
P2 M5NTR HW NI ,0YRNSY D°OIN DWNIN W0 7732V 935 7 0wD
1°X NDOM 7I2Y MPI — (JWNHAI NNANWY) D3N DIANNRIY 2D — DOVITRI
MDA PI I3 PMII DNTIPI 7I2Y0 DV D25 WD IINORT 7172 YO
W IPII DR /WY 015 12 PR IR PRI Ow nPunnng N112an0a7 DX
oy 2w»nad 1wy Cohen NW’3 12w TMP7 2317 077D D23FA7 DWW NN
IN ,DINRT 772Y0 Y1302 DY R DOR 792V O ORI 1135 2310 R, APPR
Y RIT D 792V SW T A0 WRNINAW Ny prIm 05 DINa
79PN 7732 D91 DPR DIpA 5N 90013 DO ADK 003N JImOR 172y

YONPTPRI PWANIN 97209 ,ORTING 72350 23R DY 0010 ¥°8n Cohen™w YA 8
NNTIN’D VDT ,NPINHPTD~NPVANNT NITANDIT NN NTOTPA PHYW ,M¥IAPI NN Hw
DNIPLVPITIR NTIIAN0A NFTTH NPUANNA NM2N0AY 791913 Y231 Cohen™w VW 372
AR 97205 DRD L,XTW AT mEpY "XTw A0 IYn” UKW MY 03D Y
JXWw nn”a 0 nom "X TRYW 7031772 Hinnw *IXYopos;
Sw PRI ANWRY THA VITRI PIWHNI NIPIA NXRT MODYD LPIX 12DW DI
77°7°7 DIMWBOKRD N°DI0N TIPONRT SW NN X3 SW 1172075 neibn newoR
"MP’3% PHO WP DX RN *9H57 VOWNI 31237 AYRWD ,5wnb 75 .NYI DY nHapnni
L. JONATHAN COHEN, :171902 X7 .DWRT N17aN07 N K51 ,I003 XOW (7370 wnan)
.THE PROBABLE AND THE PROVABLE (1 977)

X177 70DWN1 X ,D°320N DH0 WY 3 NPPNA 71N 910 1w 7pn nwnnn owh Yo 0

106



N2V NNANOAT NIRY YW 1IMP°3R 1011 YV :NMD PRI 7210 1"Yywn 71 vYRID1

.N15N 9730 MNARI 01N 0O ,1OW 12 DYPOIY DIANNAW Y907
N720% DYTIN 0120NA FTIROYW XA ,0T WP MY MY I7R0n 77y
civil-cumulative ) D’I7IX D°p°N2 (conjunction) 137 N»yaw Cohen Hw

DIWHR NN D'IPY7 72 P IR YIPRT DX 772 °071,737°PN1A pW 11177 11177 2 1310712 970
WINWA PPIYY NNRRD NI DI PR 3 P31 LANKNT 701 S A9 Ya Xa3on 11N
TIRD ANRND PN 5»Anw 7IYwna mManing DPHN0l NPRI nm»p ol 191 002
=R 5w ny1n 5y H3pnn wrnan Y5 mYwa neRY mMnvp 15 .0 0 mwnn 1nnwab
MNNWwaS DWRIT ST 131892 aNwp APXY 79200 DWNRIA T Sy o'noa wmw
,12W .79932 NMAVA 11 DAXD X WAlah PR 7% 79PN 2 ORI XMW NDIXINI R2AZAND
98 'O 'Y ININ2 IINNWY 0% DW DWRD Y132 120 POO NPDON TIVWNI AR
N1DNING N1°N2°037 NIPKI7 NHOIN2 ,VDWNI NIV ,1955-1"VWNT ,’RAXN VIDWH P'll'l'?
7 "0 '0% 772Y - DMD2 WIwa SN Sw nYwIn YImn 1°207 pOOA DX Mpoon i3
1R DRI PID D PN .1973-3"5wnn LW no1] 0321017 010N J'I'HPD'? (2),(X)
VP11 1982-2"NWNN ,[3'71W73 noi] "H>5Hon 1’77 770 P'Il'l'? 184 ’'D .77 7PN AYWIN 1NN
MIFW MIAYT D INDANI 92 INNWRY 7P°2Y2 DURI YWD XKW vBwn m3” Wb
'nY2) 772Y2 DIR NYWIAY MPIN ANINOR wHwH RIDR 913 IR Pyon J[L.] 1IDh
PIWOR NM2Y 7120 7NN AR XOW (Dnon
LEO KATZ, 5w 1700 NPy ,271-270 'NY2 INRNI DANNT 53X 7Y°DI NDOI AT
ILL-GOTTEN GAINS: EVASION, BLACKMAIL, FRAUD, AND KINDRED PUZZLES OF THE
DY LAW §§ 6769 (1996)
“Suppose a murder and a burglary were committed at the same time in two
different places, and hidden cameras recorded both incidents. Unfortunately
(for society and for law enforcement authorities), the perpetrators of these
crimes are twin brothers. It is known, therefore, that each of the two
brothers committed one of the offenses. It is unknown, however, which
offense was committed by which brother”.
Sy ROX D77 DPPIRD DY P RY DINNW 79 DRI 7nA17 R0 717 DY 22199 1003 nyTd)
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Amit Pundik, Should Criminals Be Convicted of Unspecific 98X 7037 X1 (1720
Offences? On Efficiency, Condemnation, and Cognitive Psychology, 9 CRIM. L. &
:PHIL. 207-224 (2015)
“Assume that a person who is suspected of either murdering X or raping Y
is questioned by the police and credibly and voluntarily confesses to having
committed ‘a terrible crime’. Unfortunately, immediately after this utterance
he comes to his senses and decides to remain silent. The remaining available
evidence cannot prove beyond reasonable doubt the exact offence the
accused committed. In such a scenario it might be possible to conclude that
although there is reasonable doubt, for each offence, whether the accused
committed that offence, there is nevertheless no reasonable doubt that the
accused committed an offence”.
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“[...] the APP is about substantive criminal law rather than
fact-finding. This Article focuses on the commission of an
unspecified offense and does not discuss how to establish
whether any particular offense has been committed”.!!
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“The probability that the defendant committed each one of the offenses is .9,

and therefore the probability, for each one, that he did not commit the

109



"Ywn 71 vHPIA awm NI

77WAN Awynh Dndynn DAnNna ,DINRHD DO TIROY X van
LRT NR1yH 0050 anha MIYMIRN 93170 WK P IR PN MNRT VDWW
N7 *59977 VOWNI WHNWRD W1 0°19N NIYIINND2
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“Example 5-Differing Interdependent Doubts:

A person is charged with two offenses of sexual assault
allegedly committed by him at different times and places
against two different victims. Examined separately, the
evidence in each case indicates a probability of .7 that the
defendant committed each one of the offenses. When the
pattern-of-behavior doctrines are applied, this probability
increases to .9. The reason the court is not persuaded that
the defendant committed each of the offenses is that, in each
case, there is a different lone eyewitness whose reliability is
questionable. Assume that the probability required for the
beyond-a-reasonable-doubt standard in the legal system
is .95. Should the court convict the defendant of any of the
offenses?”.15

IN°3W °DY .0°73anN7 NRIT Y D3 ,D°pRAM 05N MIYIIRND SW 3T N
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DR NRT 72317 5Y ow»H *wip 55 DRI 0IR 072000 ,X5070 72905 13
wIW AwYI XOw 72521,01°172007 Sw AwIwD 79551 MysnK2 APP- Py
pattern-of-behavior ) M3nINAN VBT MIMVPITA (in tandem) b’:pn
similar- =11 prior-acts 7 N13°70P1T NX D120NN 05915 1% DW2 .(doctrines

offense is 1 — .9 = .1. Consequently, the probability that he did not commit
any offense is (.1)2 = .01, and the probability that he .committed at least one
of the offenses is 1 — .01 = .99”
.284'nya 0w 15
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X7 7977 .may (although need not be) a reason not to apply the APP”
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“If one eyewitness in the Example is a liar (or had made a mistake), then not
only would acquittal of the relevant offense be justified, but also the
probability of the defendant's guilt of the other offense would decrease
from .9 to .7. Thus, even though aggregating the probabilities in such .cases
is theoretically possible, it is impractical”
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“The following conclusions can be drawn from the above
discussion:

1. The APP should not be applied when identical doubts
exist with respect to all of the alleged offenses. This is
true regardless of whether the pattern-of-behavior
doctrines are applied.

2. The APP should not be applied when the offenses raise
differing doubts if the pattern-of-behavior doctrines
are applied and the probability of the defendant's guilt
on each charge after applying these doctrines depends
on his guilt of the other alleged offenses.

3.  The APP should be applied when a different doubt
arises with respect to each offense and the pattern-of-
behavior doctrines are not applied.

4. The APP should be applied when the doubts differ
with respect to each offense, even if the pattern-of-
behavior doctrines are applied, as long as the
respective probabilities of the defendant's guilt in each
offense after the doctrines have been applied are not
impacted by whether he is guilty of the other
offenses”.18
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“Example 4 — Independent Doubts: A person is charged
with two offenses of sexual assault allegedly committed by
him at different times and places against two different
victims. The evidence in each case examined separately
indicates a probability of .7

that the defendant is guilty of each alleged offense. Assume
now that after applying the pattern-of behavior doctrines,
that probability increases to .9. The reason the court is not
fully persuaded that the defendant committed each one of
the offenses is because it is not clear that the complainants
did not give their consent. The absence of victim consent is
a precondition for convicting the defendant under prevailing
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law. At the same time the court is completely persuaded that
the defendant committed all the acts attributed to him and
also that he had the requisite intention for committing both
sexual assaults. Assume that the required probability for
satisfying the beyond-a-reasonable-doubt standard in the
legal system is .95. Should the court convict the defendant
of any one of the offenses?”.1?
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“Suppose, now, that a person is accused of four offenses of
similar severity and for each, there is a probability of .9 that
he is guilty. Adhering to the .95 threshold would mandate
convicting the defendant for two offenses. If the legal
system acquits a person of all four offenses (as required by
the DPP) it will in effect endorse a principle under which it
is better to have 9999 guilty people acquitted than a single
innocent person convicted. Aside from its evident absurdity,
this outcome highlights the discriminatory effect of the DPP
as opposed to the APP: upholding the DPP implies an unfair

Makin Sense, 11(1) Oxford J.Leg.St, 63 (1991)
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preference for people accused of committing a series of
offenses over people accused of committing a single offense.
The requisite probability of guilt necessary to convict a
defendant in the former case (the case involving a series of
offenses) is much higher than what is required in the latter
case (the case involving a single offense). A person who has
committed an offense beyond a reasonable doubt will be set
free simply because the particular offense that he committed
could not be proven beyond a reasonable doubt. The APP
requires that the presumption of innocence should apply in a

nondiscriminatory way”’.26
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“In that Example, a defendant is charged with two offenses
and the probability that he committed each offense is .95. In
such a case, we suggested that under the APP the person
ought to be convicted in one rather than two offenses as the
probability he committed both offenses is lower than .95.
Yet, if applied to cases involving different trials, the APP
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could result in the absurd outcome that a person who was
convicted in the past is “free” (or, at least freer) to commit a
crime with no punishment. For this and other reasons we do
not recommend using the APP across different trials”.30
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