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(13.10.1999); Tamar Lewin, Controversy Over, Enclave Joins School Board Group, in
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Larkin v. NWID2 NTIW 77pn% 71217 SR 0P Hw 7Ipnaw 7073 2197 Ny
’N2% NP0 DVDYIION NITNI PINT PUIVA N2 WK 35,Grendel’s Den, Inc
PN IRINIW DPOYY DITIOR NTIND NIIvW NpIv ¥1In n1oIskl 1oon
770335 7210 77YONA AYIN MY9INp 77033 .07IYWn 0N 13371 NInb Hw
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T10°M7 NPOD PRIN2 TNY’ PPN 127w 70 D YIPI W NwIDa 36.Kurzman

.Larkin v. Grendel's Den, Inc., 459 U. S. 116 (1982) 33
KERMIT L. HALL, THE :31 715 773¥% ;Lemon v. Kurzman, 403 U.S. 602 (1972) 36
OXFORD COMPANION TO THE SUPREME COURT OF THE UNITED STATES, 499-501
vOWNTI N5 D1 OPTIRA SW 037 73 37233700 N2aM3 TWID2 I MINIa ;(1982)
“Disappointing both :5w>3 "111% J72n” Sw 1DRIN 1DRA 1°3¥2 7192 7I0Y ¥2aaY 11r5vn

Lemon's defenders and critics, the Supreme Court simply sidestepped the controversy
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“Religious needs can be accommodated through laws that
are neutral with regard to religion. The Satmars' living

over the Lemon doctrine, maintaining that no single test, neither the tripartite test
established in Lemon nor any other conceivable doctrine, should governall
nwID M3 ;5 "Ny 17 W' Y5 ,Stolzenberg ,Establishment Clause controversies”
Ronald Kahn, Polity and Rights Values in Conflict: The Burger Court, :1X7 111
Ideological Interests and the Separation of Church and State, STUDIES IN AMERICAN
POLITICAL DEVELOPMENTS, 3, 279-293 (1989); Richard E. Morgan, The
Establishment Clause and Sectarian Schools: A Final Implementation?, 1973 Sup. CT.
.REV. 57

“That individuals who happen to be religious .698 'ny3 ,1 w”n 9y 58y n™p nwp 37
may hold public office does not mean that a State may deliberately delegate
discretionary power to an individual, institution, or community on the ground of
.religious identity”
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arrangements were accommodated by their right — a right
shared with all other communities, religious or not,
throughout New York — to incorporate themselves as a
village”.38
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“We do not confront the constitutionality of the Kiryas Joel
village itself, and the formation of the village appears to
differ from the formation of the school district in one
critical respect. [...] the village was formed pursuant to a
religion-neutral self-incorporation scheme. [...] By contrast,
the Kiryas Joel Village School District was created by state
legislation. The State of New York had complete discretion
not to enact it. The State thus had a direct hand in

accomplishing the religious segregation”.3?

DT 5w Awyna 2170 1950 MTIRNT Sw AIpna CTIp vown niywed
PTIP VDWW 40.1°NT 73121 07531 07130 D3PIV °D HY TARNAY DI
XD X P07 7310 D2INmIA AYAR NRpn N a1 IR 195 yTn 0

a14'nya,ow 38

730-729 'nya,ow 30

“Under New York law, a territory with at least 500 residents and not :729 'nya ,ow 40
more than five square miles may be incorporated upon petition by at least 20 percent
of the voting residents of that territory or by the owners of more than 50 percent of the
.territory's real property. N.Y. Village Law 2-200, 2-202”
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“People who share a common religious belief or lifestyle
may live together without sacrificing the basic rights of self-
governance that all American citizens enjoy, so long as they

do not use those rights to establish their religious faith”.4!
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“There is more than a fine line, however, between the
voluntary association that leads to a political community
comprised of people who share a common religious faith,
and the forced separation that occurs when the government
draws explicit political boundaries on the basis of peoples'
faith. In creating the Kiryas Joel Village School District,
New York crossed that line, and so we must hold the district

Invalid”.42
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“They interpret the Torah strictly; segregate the sexes
outside the home; speak Yiddish as their primary language;
eschew television, radio, and English-language publications;
and dress in distinctive ways that include headcoverings and
special garments for boys and modest dresses for girls.
Children are educated in private religious schools, most
boys at the United Talmudic Academy where they receive a
thorough grounding in the Torah and limited exposure to
secular subjects, and most girls at Bais Rochel, an affiliated
school with a curriculum designed to prepare girls for their
roles as wives and mothers”.4
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“The Kiryas Joel Village School District [...] does not
sufferany of the typical infirmities that might invalidate an
attempted legislative accommodation. In the ordinary case,
the fact that New York has chosen to accommodate the
burdens unique to one religious group would raise no
constitutional problems. [...] This particularity takes on a
different cast, however, when the accommodation requires
the government to draw political or electoral boundaries [...]
This explicit religious gerrymandering violates the First

Amendment Clause”.48
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“On what basis does Justice Souter conclude that it is the
theological distinctiveness rather than the cultural
distinctiveness that was the basis for New York State's
decision? The normal assumption would be that it was the
latter, since it was not theology but dress, language, and
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cultural alienation that posed the educational problem for
the children”.5!
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“[E]ven when they did make claims as citizens of New York
or of the United States, they did so only to strengthen their

separation from the larger community”.5?

Judith Lynn Failer, The Draw and Drawbacks of Religious Enclavesin a Constitutiona
.Democracy: Hasidic Public School in Kiryas Joel, 72 IND. L.J. 383, 402 (1997)
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“[T]he real question is not merely whether the state, under
some circumstances, ‘can legitimately’ engage in such
narrowing activities, but, rather, whether the liberal
democratic state must do so, at least when dispensing
'public' education”.5?
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Sanford Levinson, On Political Boundary Lines, Multiculturalism, and the Liberal State, 72 3%

IND. L.J 403 (1997)
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“If one believes in cultural diversity, :J1031% 5w 1wS1 .413 'nya w60
multiculturalism, or cultural pluralism, then one has to accept the fact that some
people — and organized communities — are living lives that one finds deficient, and
that the vagaries of law, including the way that political boundary lines have been
.drawn in the past, may help to preserve these ways of life”

Ira C. Lupu, Uncovering the Village of Kiryas Joel, 96 COLUM. L. REV. 104 (1996) 6!
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“The American constitutional order is best understood as
adopting version of 'permeable sovereignty' that allows
homogenous nomic communities to exercise public as well
as private power, provided that the communities exercise
public power in a constitutional fashion [...] But if we allow
such communities to take the reins of public power, it is
proper to insist that they comply with the rules governing
the public arena”.6¢
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“The objection [to separatist communities exercising public
power] is based on a fear that the communities will not play
by the rules, that instead they will find either overt or covert
means of using public power toward unconstitutional

ends”.67
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“[1]f the law establishing the Kiryas Joel Village School
District had been the second, or fifth, or fiftieth, in a series
of special laws establishing small school districts for
homogeneous communities that had existed other settings, it
would be easier to see that the legislature had responded to
exit rather than created it. And if the Satmars had lobbied
the state legislature for a special school district immediately
upon incorporating as a village, rather than first trying to
send their handicapped children to the heterogeneous county
schools, then again it would be easier to see that the
legislature had responded to exit rather than created it”.8
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“Special education entitlements are assured to every child
who needs them. To get them, how much must the Satmar
parents give up?”. 70
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“Behind the Justices’ reluctance to explore the nature of the
Satmar children’s difficulties exists a longstanding problem
with defining religion as it is used in the First Amendment,
and more generally with distinguishing culture from

religion”.”!
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“[T]he students' differences were not so much an essential
part of their religion as merely an accompaniment of their
religious beliefs”.72
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“The question at the heart of :717 VDWNMI 713”7 POD NX IIND NIP"IX NVDIWH
this case is: What may the government do, consistently with the
74, Establishment Clause, to accommodate people's religious beliefs?”
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Bill represents a legislative response to [the Problem of not being able to provide
special needs education in the community's private schools] by providing a
mechanism through which students will not have to sacrifice their religious traditions
in order to receive the services which are available to handicapped students
.14 'ny2 ,0W .throughout the state”
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“By making it easier for parents to send their children to
public schools, the Satmar might suffer from an infusion of
secularism when those children brought secular teachings
back into the community. This concern fits with a theme of
Establishment Clause jurisprudence: the clause is meant to
protect religion from the state as much as the state from
religion”.83
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“[T]hey focused on its definition of neutrality as a :53 'By3 ,17 W”"n ¥ ,Stolzenberg 86
principle of nondiscriminatory treatment sanctioning equal  opportunity
.accommodations of group separatism”
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“The Act brought about a 'fusion of governmental and
religious functions' by delegating 'important, discretionary

.1542'My3,17 w"1 9°yY5 ,Boyarin !

256 'My2,17w'n Y, Levy 92

“The question was whether the state may create a secular :"17 YW 13Ww53 .252 'ny2 ,ow 93
school district that coincided with the boundary lines of a village to teach the learning
disabled of the village. Religion was irrelevant, but the case became a cause célébre as
.one that posed a major church-state issue”
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governmental powers’ to religious bodies, thus
impermissibly entangling government and religion”.%4
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“The Grand Rebbe would be astounded to learn that, after
escaping brutal persecution and coming to America with the
modest hope of religious toleration for their ascetic form of
Judaism, the Satmar had become so powerful, so closely
allied with Mammon, as to have become an 'establishment’
of the Empire State”.%
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