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“Much of our law drives from rules laid down in
constitutions, statutes, or other authoritative texts that the
courts must interpret but may not reformulate. The common
law, in contrast, is that part of the law that is within the
province of the courts themselves to establish”.
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P2IPNA VBRI MY MK 7187 NINR MW LOpL YW WwNDa X
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1171972 Y1397 X2 XY M7 ralz iR 77°No% NInvin 210 — X7 AP0 °2 70’507
1n"ya nemnw nvxbpn TTIAR — "PRYn D" 524/88 XY 01 I1X7 ;0D Sw 110°7
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.(1991) 565-561 ,529 (4)7n 7"D

BENJAMIN N. 197 ;(1987) 52 019w NPT M1 P13 197X X7 07 Awoa My 43
CARDOZ0, THE NATURE OF THE JUDICIAL PROCESS (1921); KARL N. LLEWELLYN,
THE COMMON LAW TRADITION: DECIDING APPEALS (1960); JULIUS STONE, LEGAL
.SYSTEM AND LAWYERS' REASONINGS 235 (1968)

.1'my1,26 W' °Y2 EISENBERG 17 44

JW.F. ALLISON, A CONTINENTAL DISTINCTION IN THE COMMON LAW: A X9 45
.HISTORICAL AND COMPARATIVE PERSPECTIVE ON ENGLISH PUBLIC LAW (1996)

.6 W' 2YY M 0IDw Appn” pI2IRY 46

.822 'nya Qv 47
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them decrees to be obligatory, is incompatible with that which the other decrees to
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NEIL ;219 'BY2 ,43 w"n °¥% 0w nyT 99w 272 ;161 (7th ed. 1977)
MACCORMICK, LEGAL REASONING AND LEGAL THEORY 106 (1978); JOSEPH RAZ,
THE AUTHORITY OF LAwW 201 (1979); JOSEPH RAz, THE CONCEPT OF A LEGAL
.SYSTEM 78, 172 (2nd ed. 1980)
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.(1989) 626 ,617 (4)21 7"D , WK "IN MTINT '3 IIW 680/88

.(1993) 553 AP°PAN MWD — 2717 VOWNI NNVWID PIA IR XY 58
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“when an Act of Parliament is against Common right and
reason, or repugnant, or impossible to be performed, the
Common Law will control it, and adjudge such Act to be
void”.

T22pN AWYTIYYNA RN 710 NXIPY .I2ApN KD 3 w0 n ybna
NP2 y1m (Parliament Sovereignty) DINID7 MY MIPY 0 AW
JWnA AANNI T AW DY 0.0 WK 1IN KT ,PIN0 NP0 PV nPopw
TPOPR L IRW 172 ,MP210 AW MIRPATI 9N NI NP 0w
mar oYW 0N L NYsana Mwa? 2N appPRn NDno C) nyapa
,07131 OPRW 1372 07731 P2 PRIWI? M7 Nynn 0wk IR 0P 7ol
mMbya% My WY NMIR D°wI Yw w1 VoW nYpn appn R
NWwID2 ARWY YT LINPIDT NN DY AIOPIT Y NP 92.730TH0

Lee v. Bude and Torrington Junction Railway Co. (1871) L.R. 6 C.P. 576; X1
JEFFREY GOLDSWORTHY, SOVEREIGNTY OF PARLIAMENT: HISTORY AND
PHILOSOPHY 252 (1999)

Taylor v. New Zealand Poultry Board [1984] 1 N.Z.L.R. 394, 398 (’common 1X7
law rights presumably lie so deep that even Parliament could not override’); Robin
Cooke, Fundamentals [1988] N.Z. LAw JUR. 158; John Laws, Law and Democracy,
.PuB. LAW 72 (1995); Harry Woolf, Droit Public-English Style, PuB. LAw 57 (1995)
T. R. S. ALLAN, CONSTITUTIONAL JUSTICE: A ;10 'nya ,0w ,Woolf ;0% ,Cooke X3
H. W. R. Wade, The Basis of 03 X7 ;LIBERAL THEORY OF THE RULE OF LAW (2001)
Legal Sovereignty, 13 CAMBRIDGE L. J. 172 (1955); MARTIN LOUGHLIN, PUBLIC LAW
AND POLITICAL THEORY (1992); T. R. S. ALLAN, LAW, LIBERTY, AND JUSTICE: THE
LEGAL FOUNDATIONS OF BRITISH CONSTITUTIONALISM 10, 286 (1993); NOLAN &
STEPHEN SEDLEY, THE MAKING AND REMAKING OF THE BRITISH CONSTITUTION 26
(1997); THE CHANGING CONSTITUTION (Jeffrey Jowell, Dawn Oliver & Colm Ocinneide
eds., 5th ed, 2000); JOHN ALDER, GENERAL PRINCIPLES OF CONSTITUTIONAL AND
ADMINISTRATIVE LAW 46 (2002); ADAM TOMKINS, OUR REPUBLICAN CONSTITUTION
(2005); VERNON BOGDANOR, THE NEW BRITISH CONSTITUTION 13 (2009); Richard
Gordon, constitutional change and parliamentary sovereignty, in THE BRITISH
CONSTITUTION: CONTINUITY AND CHANGE: A FESTSCHRIFT FOR VERNON BOGDANOR
152 (Matt Qvortrup ed., 2013); JOHN LAws, THE COMMON LAw CONSTITUTION 11
(2011); Jeffrey Jowell, Parliamentary Sovereignty Under the New Constitutional
Hypothesis, Pus. LAw 562 (2006); Mark Elliott, The Sovereignty of Parliament, the
.Hunting Ban, and the Parliament Acts, 65 CAMBRIDGE L. J. 1 (2006)
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X177 LIHIDT MN2M 3 (Lord Steyn) LD VDWW % 7AW Jackson
PP RO MIPPY L DRT OV 930 00IRA TR0 01T Pw 05000 mapyn
94:PMP123 DR 122 TR0 21PN VEWNT T Yy YapIw

“It is a construct of the common law. The judges created
this principle. If that is so, it is not unthinkable that
circumstances could arise where the courts may have to
qualify a principle established on a different hypothesis of
constitutionalism. In exceptional circumstances involving an
attempt to abolish judicial review or the ordinary role of the
courts, the Appellate Committee of the House of Lords or a
new Supreme Court may have to consider whether this is a
constitutional fundamental which even a sovereign
Parliament acting at the behest of a complaisant House of
Commons cannot abolish”.
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NRMMA R OXY LR PRI NPT MR R T P o0 By P

JJackson v. Attorney General [2006] 1 A.C. 262

.304-303 'nya,0w

.Baroness Hale 7w 1”771 70931 ;Lord Hope %W 1°77 pOD1 ,0W X1

;240 'BNY1 ,90 WA 5’}717 ,GOLDSWORTHY, SOVEREIGNTY OF PARLIAMENT IX9
92 w"n ]?’17‘? ,TOMKINS, OUR REPUBLICAN CONSTITUTION

.(1963) 717372 'S VDWW YW T PODA ,2547 ,2541 17 T'D WY '3 TNV 228/63 K"V
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“l recognize without hesitation that judges do and must
legislate, but they can do so only interstitially; they are
confined from molar to molecular motions”.
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Lon L. Fuller, The Forms and Limits of Adjudication, 92 HARv. L. REv. 353 187 111
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Vires and Vacuums: The Constitutional Context of Judicial Review, PUB. LAW 448,
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“l cannot accept this contention which treats the common
law as a body of law separate and distinct from the
Constitution. There are not two systems of law, each dealing
with the same subject matter, each having similar
requirements, each operating in its own field with its own
highest court. There is only one system of law. It is shaped
by the Constitution which is the supreme law, and all law,
including the common law, derives its force from the
Constitution and is subject to constitutional control™.

186;(Ackermann) 7P 112 aN3 717 M2

“The Common Law in existence before the coming into
effect of the Interim and 1996 Constitution was not
abolished, but continued in existence subject to its
consistency with the constitutions and subject to statutory
amendment. It is essential to appreciate that the common
law continues so to exist, not as a body of law separate and
distinct from the constitution, but under and subject to it”.

("NIPLY” IR) "MINT MIPPY *3 M3 Jackson MWD 187,1°RIW D)
VORI PPN ANTAR L NAYT X IDPINY PPV MIY X1 LInDIDA
N0 P M PRIW YRR T WK W AW YW amd X1 p2pnn
ORI HAIpnn vBwn PINH XYY 70 MINN 17 X2 Nppnn Ml
Oy W X7 M2 7NN APRY TITRYT AR NRRInn Ml Noion
NOI37 .NPRINKR MWYI3 NI ADIDI OAY ,TI0 PN Pw R Mbya
%3 DY DIvYY OO 0N PN 188,771210° 927 AR X7 AR NIOR Mwd
n%a3m NI3H MWD N0 NRT OY .M PNYam mmang - nnain
AP0 DR DO9222m AR NUMIPY 180, MIRNIYT N7 Pw Mon ninpya

LAURIE ACKERMANN, HUMAN DIGNITY: LODESTAR FOR EQUALITY IN SOUTH X7 186
.AFRICA 258 (2012)

93w yv IR 187

.8 W 2OYR NP PR NN PR NT NPRWI NINOM MIwT) NI pI2 IR 188

37'mya, 0w 189

42



DXL 22107 VEWNHT W TRV O 27DWN (1)1 ©*9PID7

HXIW NTH PW 7797 N730ma 1wDY 1°5Y L.NINana IDOKRA Pw Manon
190, PVIPIDTI NPT 3T

D0 PRI PR VBN PW IMIANDNA JWHnM 1DRIN 0 KIN)
20192 OIRA NIOT 272 MOOR PIm P92 o P bw 0D nnn
DOYXINDI D PPN AMITA - DUDW PY PRI PN VWK MN°D
NV L TI0 PIN2 ORI M2 MINIPYN ,0°37va naona Myph -
191:712°9DR D177 2w 7202 1001 790 MM

“When interpreting any legislation, and when developing
the common law or customary law, every court, tribunal or
forum must promote the spirit, purport and objects of the
Bill of Rights”.
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‘The overall purpose of section 39(2) is to ensure that our
common law is infused with the values of the Constitution.
It is not only in cases where existing rules are clearly
inconsistent with the Constitution that such an infusion is
required. The normative influence of the Constitution must
be felt throughout the common law... The obligation
imposed upon courts... is thus extensive, requiring courts to
be alert to the normative framework of the Constitution not
only when some startling new development of the common
law is in issue, but in all cases where the incremental
development of the rule is in issue”.
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“[A]s long as the common law has not been displaced by
constitutional law and as long as the common law is
conceived of as a reason-based legal regime, the common
law cannot, and should not, be subjected to Charter-based
judicial review... the only imperative that is compatible
with the respective natures of the constitutional and
common law legal regimes, is the duty on the common law
(and the common law courts) to strive for internal
consistency and coherence within common law norms and
principles — this, and nothing more or less”.
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“Although this is a civil lawsuit between private parties, the
Alabama courts have applied a state rule of law which
petitioners claim to impose invalid restrictions on their
constitutional freedoms of speech and press. It matters not
that that law has been applied in a civil action and that it is
common law only, though supplemented by statute... The
test is not the form in which state power has been applied
but, whatever the form, whether such power has, in fact,
been exercised”.
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“The overall purpose of s 39(2) is to ensure that our
common law is infused with the values of the Constitution.
It is not only in cases where existing rules are clearly
inconsistent with the common law ... The obligation
imposed upon courts ... is therefore extensive, requiring the
courts to be alert to the normative framework of the
Constitution not only when some startling new development
of the common law is in issue, but in all cases where the
incremental development of the rule is in issue”.
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