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David M. Paciocco, Section 24(2): Lottery or Law — The Appreciable :5wn% 17 26
Limits of Purposive Reasoning, 58 CRIM. L.Q. 15, 17-18 (2011): “The whole idea
that evidence should be excluded because of the illegal or unconstitutional manner
in which it has been obtained is contentious. [...] Courts want to make accurate
factual findings and it defeats that mission to disregard reliable information because
of how it was secured. Excluding improperly obtained evidence can defeat the
pursuit of justice or even cause the release of dangerous criminals. These ‘good
governance’ considerations agitate strongly against exclusion. It is therefore
attractive to hold that the legality of police conduct is res inter alios acta a legal
question that can be answered on another day in a court where that is the matter to
be tried. There are those who believe that this is how the law should function [...]
not surprisingly, courts internationally have struggled with whether and when to
Katherine Sheridan, Excluding Coerced 031 1X7 exclude illegally obtained evidence”.
Witness Testimony to Protect a Criminal Defendant's Right to Due Process of Law
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“Enforcement of guaranteed rights and freedoms

24 (1) Anyone whose rights or freedoms, as guaranteed by
this Charter, have been infringed or denied may apply to a
court of competent jurisdiction to obtain such remedy as the
court considers appropriate and just in the circumstances.

Exclusion of evidence bringing administration of justice
into disrepute

(2) Where, in proceedings under subsection (1), a court
concludes that evidence was obtained in a manner that
infringed or denied any rights or freedoms guaranteed by
this Charter, the evidence shall be excluded if it is
established that, having regard to all the circumstances, the
admission of it in the proceedings would bring the
administration of justice into disrepute”.

and Adequately Deter Police Misconduct, 38 FORDHAM URB. L.J. 1221 (2011):
“Nevertheless, some scholars and judges argue that exclusion is falling out of favor,
.and should be abolished rather than expanded”
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;79 .0°P0 MPaya owRi ywna ,Swnb 2R, v. Edwards ]°77 poDa
- IPW °72721 NHX 7272 - DWKIT DWW 10720 DX WIDW 00wWnY K
by 00w %3192 AYCANA 772NN LANYD Oy anw anTvT? 0oy
,7172AMT .0°H0 IRINI DIPH2 19K WD PRO OURIIY 72wn 12w 0pni
TIANA KD ,P°72 927 YW 12102 ATRYIN RY IR L]0 MRD ANy 73w
INY OY MIYIIT NI WK A0°2Y 00IWR ND*0Y 2707 ANI9TY TwRa
T

.1N730 1772 WID°NA BwINW N1RIT DX 21009 Edwards w3 wowna
MTIPA AY0D NPT OXNT2 NIPRIT DR 007 opn i Imve’
712N YW PN1I3T DX 7997 70w IR, I0TEY (2)24 7°Y02 NINYHDI
M7 MRV 25 28,0°7°20 °N?2 70°DM WD 23101 1A WT'3Y 8 7°Y0 "0
TTRY M 1% phavab owxin bYW WMny DX OIMnTa anwpa DX
VW NPNPINT MMAIAY OWRI P71 03 POV 0DWHnI N VIR UNIUmIR
30:77°K7 NP°00% NIYLY ORWT 1WIADI 1Y

“Further, the adaptation of the automatic standing rule
would seem to fly in the face the wording of s. 24 of
the Charter [...]. As | noted -earlier,s. 24(2) provides
remedies only to applicants whose own Charter rights have
been infringed”. (7PN AW2717)

TR 1173y 73 VYN N2 YARY 7017 T01'3? 8 Y0 WK1 "D 800 [DIXI
,79°0% 31,777 YR OXNAA NYLY Wpand owRil YW nevIon niona 93

.558—557 'Y ,1 W' YR aMnww Iy X1 27

.R. v. Edwards, [1996] 1 S.C.R. 128 28

“Everyone has the right to be secure against unreasonable search or :5°Y0i1 ]1W'7 ihel 29
.seizure”

.55-54'0D1,13 "1 °¥? ,Edwards 771y 30

“In any :34 'DD1 ,28 W' Y°y? ,Edwards 172 vOwmT N0 bw wwba 3L
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determination of a s. 8 challenge, it is of fundamental importance to remember that
the privacy right allegedly infringed must, as a general rule, be that of the accused
.person who makes the challenge”

“When an accused, such as the appellant, asserts at his trial that there .43 '0D2 ,O0W 32
has been a breach of his s. 8 Charter right to be secure from unreasonable search or
seizure, he is asserting a particular right to privacy which may, on occasion, be
unrelated to any recognized proprietary or possessory right. Section 8 of the Charter
is directed to the protection of the security of the person, not the protection of his
property, and it is the appellant's personal exposure to the consequences of the
search and seizure that gives him the right to challenge, not the search warrant itself,
but the admission into evidence at his trial of the fact of the search and the account
.of what was seized”

.R. v. Marakah, 2017 SCC 59 33
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“It cannot be that the impact on an accused's Charter-protected .68 '0D1 ,OW 34
interests is less serious when an electronic conversation is illegally accessed through
someone else’s phone than when the same conversation — in which the accused has
the same Charter-protected interest — is illegally accessed through the accused's own
phone. A search may impact other, different Charter-protected interests of the
accused if it is his phone that is examined. But, so far as the impact on the accused’s
privacy interest in the electronic conversation is concerned, the two scenarios just
.described are indistinguishable”

U1V IRT TP T07EY (2)24 D2 AP NP0 720D NPILPIT AAM P2 3%
7137 MZINRI 12°K) W12 NLDWA YW PIR POD? 57 '0D1 1 WA YL amowws
WX 0730 17°82) 11200 Pw Y93 NIRRT, AW NPNR 0D 79700 NILRIT AN
b3 5w On© 0D NX O3 APV NIMA PR 1IN IO KPW AW 7°K1 YW NP 0D
1°727 M3IN2 NPXIT N92°0D NI"vPIT AN37 ,V17°) .56 ‘0D ,0W XY ."APM°D”
TPOWIA1T XA D0 ARV YW YIIWnT OIRNY NIDI? 1131 ,03371YY L127 N’
L0005 J2A13 NIWHNP TI°012 X¥NI N30 MIIRL AwPIa A2°000 Y90 1ohw
bW 1197 N7 YY NPaWH AT N NANDNNT NPT 2dWwS Noba nmy
5y — A91YDa 1MW :OWY° Y ND0T” 1°°0WI1°217 X°11 9°D0 2RT’ IR 0711
WYN "VIDT NIMIT DY AP INMIN 9 nonen mPoen nIMoRT Sw mnan’
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.Rakas v. lllinois, 439 U.S. 128 (1978) 36
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.Minnesota v. Carter, 525 U.S. 83 (1998) 37

Lange v. California, 141 S. "3¥ 1X7 ANINKY IR 712072 7791 72w Rakas NI27 38
LD TWIPW 1DV YR ,White WD YW 1T pOD? ,156 'O ,Ct. 2011 (2021)
07 AR D0MPNNT ,342 'BY2 L35 WU YR LW D0 03 1N .0°DOn
bW PR YD 1LY wpand ,N*120 MR OwRI? A7y N7 Y 7Y
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.549 "My ,1 WU YUY 20w Iy RY 39
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Jenia lontcheve Turner & Thomas Weigend, The purposes and Functions of 40
Exclusionary Rules: A Comparative Overview, in DO EXCLUSIONARY RULES
ENSURE A FAIR TRIAL? A COMPARATIVE PERSPECTIVE ON EVIDENTIARY RULES 255
HRITRT DTN DX 0IRNA 0212007 .(Sabine Gless & Thomas Richter eds., 2019)
“If exclusion of :AMIY 17 AIPONY D°¥°An ,NPNYNIT N°31°N0 N°2IN7 10°013W
evidence is designed to deter misconduct, anybody should be entitled to raise the
issue of exclusion, just as under the judicial integrity approach [...] To maximize
deterrence of misconduct, any participant in the trial should have standing to
demand exclusion, even if his or her rights were not directly violated by the action
0°2MDW D3 ,NXT OV .(268 'MY1 ,0W) that led to the acquisition of the evidence”
TOR D11°%7% ORNA2 ANYNT OORTR DTN DY) MINRN K2 LDYH MYW ,07IWA
DW PMTHA IDRYY DM NIRTY AT 17572 1713, N1PPoN;, 00911897 N7y LT
,0°1°°37 19RA 0012000 I ,0°10 73 9y .0710m uown Nvwa 19°097 Iphinivlrabi
SR PW PN AY0ADY YL DWRIY TWHRM WK ORPTIMKRI PIAW ,179RD 12115
.(274 'nY2,0W) NINDON N0 INNRT D95 TIOWNI P INATINT TR 19DX

Richard M. Re, The Due Process Exclusionary Rule, X7 17 77mya 72°nn» 41
.127 HARV. L. REV. 1885, 1896 (2014)

“Whether this right :1225-1224 "By ,26 w"n »y2 Katherine Sheridan 1”1y 42
extends to allow defendants to object to the admittance of an involuntary statement
coerced from a witness is debated by judges across the country and remains
unresolved by the Supreme Court [...]. Today, several courts recognize this
expansion, finding that where a coerced witness's statement is entered into evidence
against the defendant, there is a violation of the defendant’s right to due process of
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VOWMA AYAAY NPYMIRT NPRIT NY0D NPT 2PN PIN Am
The Police and Criminal -2 1984 NMiw3 927 YW D102 WMV ,52P07
4531913 ,(“PACE” :17719) Evidence Act

«“78 Exclusion of unfair evidence.

(1) In any proceedings the court may refuse to allow
evidence on which the prosecution proposes to rely to
be given if it appears to the court that, having regard to
all the circumstances, including the circumstances in

law, and thus exclusion is the warranted remedy. Other courts, however, explicitly
reject this notion, finding that it is an evidentiary matter, rather than a constitutional
concern, and therefore hold that defendants have no standing to contest the alleged
violations of the witness's rights. In the absence of a Supreme Court ruling on the
issue, courts have no binding authority to draw from and, as a result, the due process
.rights of a criminal defendant depend on the jurisdiction in which he is prosecuted”

.1266-1265 'DYy1 ,0W 43

Mike Madden, A Model Rule for Excluding Improperly or Unconstitutionally 44
.Obtained Evidence, 33 BERKELEY J. INT'L L. 442, 462-465 (2015)

78 'D NPPPN INRD 710PITA 1720 PP 0OWNA 127007 NILPIT PAY oA By 45
Richard Stone, Exclusion of Evidence Under Section 78 of the O3 X7 ,Pace ]""1y7?
Police and Criminal Evidence Act: Practice and Principles, 3 WEB JCLI: “How
wide is the discretion given by this provision? In R v Mason [1987] 3 All ER 481,
one of the first cases under the Act, Watkins LJ expressed the view (at p. 484) that s
78 ‘does no more than to restate the power which judges had at common law before
the 1984 Act was passed’ In R v Samuel [1988] 2 All ER 135, however, the Court of
Appeal treated s 78 as a self-contained provision, to be interpreted within its own
terms. It is this view which has prevailed in subsequent case law, and it is to the
.decisions on s 78 which we now turn”
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which the evidence was obtained, the admission of the
evidence would have such an adverse effect on the
fairness of the proceedings that the court ought not to
admitit[...]”.
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DORWII D21 0*IpnWw K7 N7 WK LLDWHT N2 YW XY NYT M
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ARcHBOLD, Police and Criminal Evidence Act 1984, CRIMINAL PLEADING, 46
EVIDENCE AND PRACTICE 15-89 (2022): “(c) ‘Evidence’ in s.78 means all the
evidence which the prosecution might seek to adduce at trial: Mason (Carl) (1988)
86 Cr. App. R. 349, CA; a trial judge has a discretion to deal with the admissibility
of a confession under s.78 regardless of the power conferred by s.76. (d) Section 78
has been invoked (although not always successfully) in relation to a wide range of
evidential material, including confessions [...] an alibi notice [...] depositions of
absent witnesses [...] evidence of co-defendants' pleas of guilty [...] identification
.evidence [...] and evidence obtained from an illegal search [...]”

“Section 78 is the most important provision in the PACE Act 1984, and the .Ow 47
most often referred to in practice. Together with .76 (confessions, § 15B-2) it plays
a fundamental role in the consideration of the admissibility of evidence, particularly
.evidence of admissions and confessions”

Michael Stockdale & Joanne Clough, Confessions and the Criminal Justice Act 48
2003, 77 J. CRIM. L. 231, 249 (2013): “Finally, where the admissibility of a
confession is not challenged by the defendant who made it, it may be admitted for
the prosecution under s. 76(1) of the 1984 Act, for a co-defendant under s. 76A(1)
and may potentially be admissible against its maker’s co-defendants under s.
114(1)(d), but its admission against its maker's co-defendants under s. 114(1)(d)
.would appear to be exceptional rather than a matter of routine”
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“[...] the decision of a judge whether or not to exclude
evidence under section 78 of the 1984 Act is made as a
result of the exercise by him of a discretion based upon the
particular circumstances of the case and upon his
assessment of the adverse effect, if any, it would have on
the fairness of the proceedings. The circumstances of each
case are almost always different, and judges may well take
different views in the proper exercise of their discretion
even when the circumstances are similar. This is not an apt
field for hard case law and well-founded distinctions
between cases”.49
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“This version of the integrity rationale recognizes that while exclusionary rules may
contribute to the propriety of the criminal process, they can also undermine the
acceptance of the criminal justice system if they lead to the non-prosecution or
.acquittal of persons who are most likely to be guilty of serious crime” (p. 258-259)

“(2) Where, in proceedings under subsection (1), a court :2°Y% LDPLI 7132 LLIXHD 115
concludes that evidence was obtained in a manner that infringed or denied any rights
or freedoms guaranteed by this Charter, the evidence shall be excluded if it is
established that, having regard to all the circumstances, the admission of it in the
.proceedings would bring the administration of justice into disrepute”

R. v. Grant, 2009 SCC 32, [2009] 2 S.C.R. 353. 116
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“l accordingly agree with the majority that the purpose of
Ss. 24(2) of the Charteris found in the words of the
provision [...]. The purpose of s. 24(2) is to maintain public
confidence in the administration of justice”.117
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“This said, public interest in truth-finding remains a relevant .81 'OP1 ,ow 118
consideration under the s. 24(2) analysis. The reliability of the evidence is an
important factor in this line of inquiry. If a breach (such as one that effectively
compels the suspect to talk) undermines the reliability of the evidence, this points in
the direction of exclusion of the evidence. The admission of unreliable evidence
serves neither the accused’s interest in a fair trial nor the public interest in
uncovering the truth. Conversely, exclusion of relevant and reliable evidence may
undermine the truth-seeking function of the justice system and render the trial unfair
from the public perspective, thus bringing the administration of justice into
.disrepute”
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“Standing of Persons Other Than the Victim of the Violation
If exclusion of evidence is designed to maintain the integrity of the judicial
system, anybody should be entitled to raise the issue of exclusion. This means
that a defendant should be able to demand exclusion even if only the rights of
another person had allegedly been violated when the evidence was obtained.
For example, a defendant would be able to claim that the search of a witness’s
home was illegal and that therefore contraband found in the home should not
be introduced as evidence at the defendant’s trial. Moreover, it would be
consistent with this approach that the court could (and indeed, should)
exclude illegally obtained evidence on its own motion, even if none of the
parties requests exclusion”.
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“It is not by chance that the notion of :259 'By1 ,40 w"77 °¥2 ,Turner & Weigend 149
excluding evidence for the purpose of deterring unlawful police conduct has played
a great role in the United States, following revelations of grave and systematic
police violations of suspects' rights in the U.S. legal system in the 1960s. Exclusion
of evidence obtained through the use of illegal police methods was seen as an
indispensable means for re-establishing the integrity and public acceptance of the
.criminal justice system”
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“We cannot assume that exclusion in this context is
necessary deterrence simply because we found that it was
necessary deterrence in different contexts and long ago.
That would be forcing the public today to pay for the sins
and inadequacies of a legal regime that existed almost half a
century ago.

Another development over the past half-century that deters
civil-rights violations is the increasing professionalism of
police forces, including a new emphasis on internal police
discipline [...] we now have increasing evidence that police
forces across the United States take the constitutional rights
of citizens seriously”.150
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“Legal systems do not tend to subscribe :0°1w 0°911°%71 NP9IN MWD 17 K9X
unconditionally to the ideal types as described here in fact, many jurisdictions
ground their exclusionary rules on more than one rationale. The mix of rationales
which the law often fails to spell out clearly makes it difficult to predict the actual
.scope of exclusionary rules in any given legal system”
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“The courts should consider both the effect of exclusion of
evidence (or staying the proceedings) in vindicating the
rights of the suspect, and the extent to which it will frustrate
the vindication of the rights of those who might, if the
evidence were admitted, be proved to be victims of the
defendant’s wrongdoing. The rights to which we refer are
simply the rights to life, physical integrity, property and so
on that are infringed by serious crime, rather than a special
category of ‘victims’ rights. Those whose rights have been
violated have an interest in seeing those rights vindicated
and in seeing evidence that may incriminate those
responsible publicly aired”.176
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Tony Ward & Clare Leon, Excluding Evidence (or Staying Proceedings) to

.Vindicate Rights in Irish and English Law, 35 LEGAL STuD. 571 (2015)
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